Memorandum

To:  Team Cruz Work Group

From: Pat Sallen

Re:  Proposals for incorporating or deleting comments (excluding advertising), and more
Date: July 5, 2019

I was tasked with reviewing the comments to rules we have revised to see if the comments
should be incorporated into the black letter of the rules.

I based my review on the rules and comments included in our last comprehensive draft and
on other rules and comments that appear to be affected by the decision to eliminate ER 5.4 and ER
5.7. (I have not included the advertising rules, as those are being addressed separately.)

I approached this task broadly, keeping in mind our expansive definition of “firm” and that
we need to address conflicts of nonlawyers who could be firm owners and/or who may be
providing nonlegal services to firm clients.

Here are my proposals, in track changes, with my proposals in green. In a few instances,
marking a comment as “deleted” would override the workgroup’s collective tracked changes. In
those instances, I’ve retained the workgroup’s version and added a note explaining what should be
deleted.

In addition to reviewing the comments, I also suggest a few other changes, which I’ve also
noted, including adding language in ER 5.1 and 5.3 for entity regulation, in the event the group

wants to pursue that.

ER 1.0 Terminology

I. Summary

I suggest revising some definitions, eliminating one, and adding others, mostly to
incorporate concepts from existing comments that should be part of a rule or to define undefined
phrases in rules that I thought would be helpful as we incorporate the concept of nonlawyers having
an ownership interest in firms and those nonlawyers providing nonlegal services to firm clients.

Revised:

“Firm”: We already collectively revised the definition of “firm.” I further revised it by
incorporating the basic concept (from the comment) that whether two or more lawyers constitute
a firm can depend on the facts. I also propose deleting the last sentence of the existing definition
— “Whether government lawyers should be treated as a firm depends on the particular Rule
involved and the specific facts of the situation” — as unnecessary. The three paragraphs in the
existing comment about “firm” (comments 2, 3, and 4) are duplicative and/or unnecessary.
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“Screened”: Because we’re proposing to eliminate ER 5.4, and because nonlawyers could
become firm owners, the concept of “screened” needs to be revised to take into account
nonlawyers. I therefore revised the definition of “screened,” incorporating nonlawyers as well as
critical information about screening that is currently in comments 8, 9, and 10 and should be part
of the rule.

Eliminated:

“Partner”: Because we’re proposing to eliminate ER 5.4, and therefore opening the door to
many types of entities, having a stand-alone definition of “partner” seems unnecessary. The
important issue is not be whether a lawyer is technically a partner, but whether the lawyer has an
ownership interest — whatever that interest looks like — or has managerial responsibilities.

Added:

“Business transaction”: I pulled definitions out of the comments to ER 1.8 and then
recommend eliminating those comments. (See section on ER 1.8 proposals.)

“Personal interests”: I pulled definitions out of the comments to ER 1.7 and ER 1.8 and
then recommend eliminating those comments. (See section on ER 1.7 and 1.8 proposals.)

“Authorized to practice law in this jurisdiction”: This phrase is included in the new
additions to ER 5.1 and ER 5.3 dealing with entity regulations. Because we don’t have a
mechanism for registering or licensing entities that provide legal services, I pegged this to lawyers
or nonlawyers who may provide legal services as allowed by Rule 31.

“Nonlawyer”: Someone not licensed as a lawyer in this jurisdiction or who is licensed as a
lawyer in another jurisdiction but not able to practice here. This word is used in several rules.

“Nonlawyer assistant”: I constructed this definition out of comments to ER 5.3, with an
eye toward eliminating those comments.

I1. Proposed amendments

(c) "Firm" or "law firm" denotes —a lawyer or lawyers in—a—tlaw—partnership;
p%efessrenalreeipefaﬂei%sel%pmpﬁeteﬁhlp me%hepany dllllmllon asseefaﬁeﬂef

eeme%a%me%e{heﬁ ny efg&m%aﬁeﬂ entlty that prov1des legal services for whlch
it employs lawvers %h%meﬁgwmﬂeﬂkwwyeme&}ekb%we&tedﬁ&%aﬂ‘#m

Whether two or more lawvers constltute a ﬂrm can depend on the spemﬂc facts

[..]
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(k) “Screened” denotes the isolation of a lawyer or nonlawyer from any

participation in a matter through the timely imposition of procedures within a firm
that are reasonably adequate under the circumstances to protect information that the
isolated lawyer or nonlawyer is obligated to protect under these Rules or other law.

(1) Reasonably adequate procedures include:

(1) Written notice to all affected firm personnel that a screen is in
place and the screened lawyer or nonlawyer must avoid any
communication with other firm personnel;

(i1) Adoption of mechanisms to deny access by the screened lawyer
or nonlawyer to firm files or other information, including
information in electronic form, relating to the matter;

(i11) Acknowledgment by the screened lawyer or nonlawyer of the
obligation not to communicate with any other firm personnel with
respect to the matter and to avoid any contact with any firm files or
other information, including information in electronic form, relating
to the matter

(iv) Periodic reminders of the screen to all affected firm personnel.
(v) Additional screening measures that are appropriate for the
particular matter will depend on the circumstances.

(2) Screening measures must be implemented as soon as practical after a lawyer,
nonlawyer or firm knows or reasonably should know that there is a need for

screening.

[..]

(0) “Business transaction,” when used in reference to conflicts of interests:

(1) includes but is not limited to
(1) The sale of goods or services related to the practice of law to
existing clients of a firm’s legal practice;
(i1) A lawyer referring a client to nonlegal services performed by
others within a firm or a separate entity in which the lawyer or the
lawyer’s firm has a financial interest;
(111) Transactions between a lawyer or a firm and a client in which a
lawyer or firm accepts nonmonetary property or an interest in the
client's business as payment of all or part of a fee.

(2) does not include
(1) Ordinary fee arrangements between client and lawyer;
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(i1) Standard commercial transactions between a lawyer and a client
for products or services that the client generally markets to others
and over which the lawyer has no advantage with the client,

(p) “Personal interests,” when used in reference to conflicts of interests, include but
are not limited to:

(1) The probity of a lawyer’s own conduct, or the conduct of a nonlawyer
in the firm, in a transaction;

(2) Referring clients to a nonlawyer within a firm to provide nonlegal
services

(3) Referring clients to an enterprise in which a firm lawyer or nonlawyer
has an undisclosed or disclosed financial interest.

(q) “Authorized to practice law in this jurisdiction” denotes a firm that employs
lawyers or nonlawyers who provide legal services as authorized by Rule 31.

(r) “Nonlawyer” denotes a person not licensed as a lawyer in this jurisdiction or
who is licensed in another jurisdiction but is not authorized by these rules to
practice in this jurisdiction.

(s) “Nonlawyer assistant” denotes a person, whether an employee or independent
contractor, who is not licensed to practice law in this jurisdiction, including but not
limited to secretaries, investigators, law student interns, and paraprofessionals. Law
enforcement personnel are not considered the nonlawyer assistants of government

lawyers.

Comment
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[Also delete next paragraph]

[4] Similar questions can also arise with respect to lawyers in legal aid. and legal
services organizations, and other entities that include nonlawyers and provide other
services in addition to legal services. Depending upon the structure of the
organization, the entire organization or different components of it may constitute a
firm or firms for purposes of these Rules. For instance, an organization that
provides legal, accounting, and financial planning services to clients is a “firm” for
purposes of these Rules for which a lawyer is responsible for assuring that
reasonable measures are in place to safeguard client confidences and avoid conflicts
of interest by all employees, officers, directors, owners, shareholders, and members
of the firm, regardless of whether or not the nonlawyers participate in providing
legal services. See Rules 5.1 and 5.7

[..]
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ER 1.5(e) (fee sharing)

I. Summary

We had revised ER 1.5(e) (fee sharing). I propose further amending the rule to incorporate
three important concepts contained in the comment but that should be in the rule: the rule applies
to firms dividing a single billing to a client; the rule applies to firms jointly working on a matter;
and the division of responsibility must be reasonable. I also slightly revised the first part of the
rule to put it in the active voice.

With these changes, comment paragraphs 8 and 9 about fee division can be deleted.

II. Proposed amendments

(e) Two or more firms jointly working on a matter may divide a fee resulting from

a single billing to a client A—da%eﬁﬁf—a—fe%between—ﬁfmﬂawye%mqe—af%ﬂeﬂﬂ

%h%repfesemaﬁeﬂrthe ba51s for d1V1510n of the fees and the ﬁrms among
whom the fees are to be divided are disclosed in writing to the client;

(2) the client consents to the division of feesagrees, in a writing signed by

the chent%e%h%p%ﬁ&p&ﬁe%%e%a#ﬂ%%lawe&mve#ewdfﬂ%

(3) the total fee is reasonable; and
(4) the division of responsibility among firms is reasonable in light of the
client's need that the entire representation be completely and diligently

completed.

Divisi Fp
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ER 1.6 Confidentiality

I. Summary

The workgroup had proposed adding language to a comment that information about a client
be treated as confidential even if a firm provides a client only with nonlegal services. I imported
that language into ER 1.6(e), so the additional comment language isn’t needed.

II. Proposed amendments

(e) A lawyer shall make reasonable efforts to prevent the inadvertent or
unauthorized disclosure of, or unauthorized access to, information relating to the
representation of a client, ——even if the firm provides the client with only nonlegal
services.

Comment
Acting Competently to Preserve Confidentiality
(Delete next paragraph)

[19] A lawyer must act competently to safeguard information relating to the
representation of a client against inadvertent or unauthorized disclosure by the



Sallen memo 07/05/19
Page 8 of 25

lawyer or other persons who are participating in the representation of the client or
who are subject to the lawyer’s supervision

See ERs 1.1, 5.1 and 5.3.

Note: For reference, this is the entire existing relevant comment in ER 1.6:

[22] Paragraph (e) requires a lawyer to act competently to safeguard information
relating to the representation of a client against unauthorized access by third parties
and against inadvertent or unauthorized disclosure by the lawyer or other persons
who are participating in the representation of the client or who are subject to the
lawyer's supervision. See ERs 1.1, 5.1 and 5.3. The unauthorized access to, or the
inadvertent or unauthorized disclosure of, information relating to the representation
of a client does not constitute a violation of paragraph (e) if the lawyer has made
reasonable efforts to prevent the access or disclosure. Factors to be considered in
determining the reasonableness of the lawyer's efforts include, but are not limited
to, the sensitivity of the information, the likelihood of disclosure if additional
safeguards are not employed, the cost of employing additional safeguards, the
difficulty of implementing the safeguards, and the extent to which the safeguards
adversely affect the lawyer's ability to represent clients (e.g., by making a device
or important piece of software excessively difficult to use). A client may require
the lawyer to implement special security measures not required by this ER or may
give informed consent to forgo security measures that would otherwise be required
by this ER. Whether a lawyer may be required to take additional steps to safeguard
a client's information in order to comply with other law, such as state and federal
laws that govern data privacy or that impose notification requirements upon the loss
of, or unauthorized access to, electronic information, is beyond the scope of these
ERs. For a lawyer's duties when sharing information with nonlawyers outside the
lawyer's own firm, see ER 5.3, Comments [3]-[4].

ER 1.7 Conflict of Interest: Current Clients

I. Summary

The workgroup proposed amending comment 10, which deals with personal-interest
conflicts, to include the important concepts of referring clients to a nonlawyer for nonlegal
services; referring clients to an enterprise in which a lawyer has a financial interest; and prohibiting
nonlawyers from affecting a lawyer’s independent judgment.

I propose adding the conflicts issues to the new definition of personal-interest conflicts and
to new provisions of ER 1.8, and nonlawyers affecting a lawyer’s independent judgment to ER
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5.3. In addition, I’ve added a related concept — imputation of conflicts if a lawyer has an ownership
interest in an opposing party —to ER 1.10.

Comment 10 could then be deleted.

I1. Proposed amendments

e See proposals for ER 1.8, ER 1.10 and ER 5.3 for rule additions derived from this
comment.
(Delete paragraph)

Personal Interest Conflicts

[10]  The lawyer’s own interests should not be permitted to have an adverse effect
on representation of a client. For example, if the probity of a lawyer’s own conduct
in a transaction is in serious question, it may be difficult or impossible for the
lawyer to give a client detached advice. Similarly, a lawyer may not allow related
business interests to affect representation, for example, by referring clients to a
nonlawyer within a firm providing nonlegal services or to an enterprise in which
the lawyer has an undisclosed or disclosed financial interest. A lawyer also cannot
permit nonlawyers in a firm, including but not limited to officers., directors,
shareholders, and partners to materially limit the lawyer’s independent professional
judgment on behalf of clients, adversely affect representation of a client, or
materially influence which clients a lawyer does or does not represent. Appropriate
written disclosures to clients about the lawyer’s financial interest in other service
providers/entities are necessary to assure that clients make informed decisions
about retaining the other services and the lawyer’s interests in such services. See
ER 1.8 for specific Rules pertaining to a number of personal interest conflicts,
including business transactions with clients. See also ER 1.10 (regarding personal
interest conflicts under ER 1.7 ordinarily are not imputed to other lawyers in a law
firm)._ See ER 5.7 regarding disclosures to clients about lawyer’s interests in
nonlegal services.

ER 1.8 Conflict of Interest: Current Clients: Specific Rules

I. Summary

Comments 1, 2, and 3 (the latter as proposed to be amended) can be deleted, for three

reasons.

First, relevant parts of comments 1 and 3 can be part of a new definition of “business
transaction” in ER 1.0.

Second, comment 2 for the most part restates ER 1.8(a).
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Third, I propose adding a new ER 1.8(m) to address the point in comment 3 (plus the
proposed amendments to comment 3) that when lawyers refer clients for nonlegal services
provided by either the lawyer or nonlawyers in the firm or refer clients to a separate entity in which
the lawyer has a financial interest, they must comply with ER 1.7 as well as ER 1.8(a).

II. Proposed amendments

(m) A lawyer or firm must comply with ER 1.7 if the client expects the lawyer or
firm to represent the client in a business transaction or when the lawyer's or firm’s
financial interest otherwise poses a significant risk that the representation of the
client will be materially limited by the lawyer's or firm’s financial interest in the
transaction.

Comment
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[also delete next paragraph]

[3] The risk to a client is greatest when the client expects the lawyer to represent
the client in the transaction itself or when the lawyer's financial interest otherwise
poses a significant risk that the lawyer's representation of the client will be
materially limited by the lawyer's financial interest in the transaction. Here the
lawyer's role requires that the lawyer must comply, not only with the requirements
of paragraph (a), but also with the requirements of ER 1.7. Under that Rule, the
lawyer must disclose the risks associated with the lawyer's dual role as both legal
adviser and participant in the transaction, including when lawyers refer clients for
nonlegal services provided in the firm by either the lawyer or nonlawyers in the
firm or refer clients through a separate entity in which the lawyer has a financial
interest, such as the risk that the lawyer will structure the transaction or give legal
advice in a way that favors the lawyer's interests at the expense of the
client. Moreover, the lawyer must obtain the client's informed consent. In some
cases, the lawyer's interest may be such that ER 1.7 will preclude the lawyer from
seeking the client's consent to the transaction.

ER 1.10 Imputation of Conflicts of Interest: General Rule

I. Summary

ER 1.10(a) should be amended to refer to nonlawyers. If nonlawyers will be able to play
significant roles in firms, and have ownership interests, the rules should explicitly address
imputation of their conflicts.

I propose deleting comments 1, 2, 3 and 4.

Comment 1, which discusses a “firm,” is not needed in light of the expanded definition of
“firm” in ER 1.0.

Comments 2 and 3 are summaries of the concepts of imputation, with one important
exception that addresses conflicts if a lawyer owns all or part of an opposing party. That exception
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should be expanded to include nonlawyers and be part of the rule. New (f) provides that a conflict
imputes to the entire firm if a lawyer or nonlawyer owns all or part of an opposing party.
Comment 4 contains important concepts that should be part of the rule itself:

e New (g) would allow nonlawyers to be screened for personal disqualifications, unless
the nonlawyer is an owner or manager.

e New (h) would allow lawyers to be screened if they are disqualified because of
conduct that occurred before they became lawyers, unless the lawyer is an owner or

manager.

II. Proposed amendments

(a) While lawyers and nonlawyers are associated in a firm, none of them shall
knowingly represent a client on legal or nonlegal matters when any one of them
practicing alone would be prohibited from doing so by ERs 1.7 or 1.9, unless the
prohibition is based on a personal interest of the prohibited lawyer or nonlawyer
and does not present a significant risk of materially limiting the representation of
the client by the remaining lawyers and nonlawyers in the firm.

[...]

() If a lawver or nonlawyer in a firm owns all or part of an opposing party, the
personal disqualification of the lawyer or nonlawver is imputed to all others in the
firm.

(2) If a nonlawyer is personally disqualified, the nonlawyer may be screened and
the nonlawyer’s personal disqualification is not imputed to the rest of the firm
unless the nonlawyer is an owner, shareholder, partner, officer or director of the
firm.

(h) If a lawyer is personally disqualified from representing a client due to events or
conduct in which the person engaged before the person became licensed as a
lawyer, the lawyer may be screened and the lawyer’s personal disqualification is
not imputed to the rest of the firm unless the lawyer is an owner, shareholder,
partner, officer or director of the firm.

Comment
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I. Summary

ER 1.17 Sale of Law Practice

The ER 1.17 comment contains several important points that should be in the rule itself, so
I have added proposed language and new sections:

Identity of purchaser must be part of seller’s mandatory disclosure;
Fees cannot increase because of the sale;

New (d) would require that seller give notice to client before allowing purchaser to
access detailed information;

New (e) would require that the seller must make sure a purchaser is qualified;

New (f) would advise that if courts must approve substitution, the matter can’t be
included in the sale until obtaining that approval; and

New (g) would make the rule inapplicable to transfers of legal representation
unrelated to a sale.

The workgroup also rendered many parts of the comment unnecessary when it decided to
eliminate ER 1.17(a) and (b).

With these changes to the rule itself, the comments can be deleted.

I1. Proposed amendments

or Firm[SK1]

(a) A lawyer-oralaw-firm may sell or purchase a law practice, or an practice area
of a law-praetieefirm, including good will, if-the feHewingcondittons-aresatisfied:
) l » o : . C lav_or_in -
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the seller gives written notice to each of the seller's clients regarding::
the seller g tt tice t h of the seller's clients regarding

(1) the proposed sale, including the identity of the purchaser;
(2) the client's right to retain other counsel or to take possession of the file;
and

(3) the fact that the client's consent to the transfer of the client's files will be
presumed if the client does not take any action or does not otherwise object
within  ninety (90) days of receipt of the notice.

(b) If a client cannot be given notice, the representation of that client may be
transferred to the purchaser only upon entry of an order so authorizing by a court
having jurisdiction. The seller may disclose to the court in camera information
relating to the representation only to the extent necessary to obtain an order
authorizing the transfer of a file.

d) The f | Lok hall be i T il le.
H03-(c) TheA sale may not be financed by increases in fees charged the clients of
the practice. Existing arrangements between the seller and the client as to fees and
the scope of the work must be honored by the purchaser.

(d) Before providing a purchaser access to detailed information relating to the
representation, including client files, the seller must provide the written notice to a
client as described above.

(e) Lawyers participating in the sale of a law practice or a practice area must
exercise competence in identifying a purchaser qualified to assume the practice and
the purchaser's obligation to undertake the representation competently; avoid
disqualifying conflicts, and secure the client's informed consent for those conflicts
that can be agreed to and the obligation to protect information relating to the

representation.

() _If approval of the substitution of the purchasing lawyer for a selling firm is
required by the rules of any tribunal in which a matter is pending, such approval
must be obtained before the matter can be included in the sale.

(2) This Rule does not apply to the transfers of legal representation between lawyers
when such transfers are unrelated to the sale of a practice or an area of practice.
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ER 5.1 Responsibilities of Partners, Managers, and Supervisory Lawyers

I. Summary

Because a lawyer may hold an ownership interest in a firm in a variety of ways, the title
and body of this rule should not be pegged to “partner.” A broader reference to “ownership
interests” is one option.

I added a new (a) based on New Jersey’s rule providing for entity regulation.

The comment to this rule has important concepts that should be part of the rule.
Specifically, I imported from the comment:
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e The definition of “internal policies and procedures”;
e The point that whether a lawyer has direct supervision is a question of fact; and
e The description of reasonable remedial action.
With these changes, the entire comment can be deleted.

II. Proposed amendments

ER 5.1 Responsibilities of Lawyers Who Have Ownership Interests or Are Partners:
Managers or Direct Supervisors;-and-SupervisoryLawyers

(a) Every lawyer or firm authorized to practice law in this jurisdiction shall make
reasonable efforts to ensure that lawyers and nonlawyers participating in the firm’s
work undertake measures giving reasonable assurance that all lawyers and
nonlawyers conform to these rules.

(ba) A lawyer who has a financial ownership partner-in a -law-firm, and a lawyer
who individually or together with other lawyers possesses comparable managerial
authority in a law firm, shall make reasonable efforts to ensure that the firm has in
effect internal policies and procedures measures-giving reasonable assurance that
all lawyers and nonlawyers in the firm conform to these-Rules—of Professional
Conduet,

(1) Internal policies and procedures include, but are not limited to, those
designed to detect and resolve conflicts of interest, identify dates by
which actions must be taken in pending matters, account for client funds
and property and ensure that inexperienced lawyers are properly

supervised.

(2) Other measures may be required depending on the firm's structure and
the nature of its practice.

(cb) A lawyer having direct supervisory authority over another lawyer shall make
reasonable efforts to ensure that the other lawyer conforms to the Rules of
Professional Conduct. Whether a lawyer has direct supervisory authority is a
question of fact.

(de) A lawyer shall be personally responsible for another lawyer's violation of the
Rules of Professional Conduct if:

(1) the lawyer orders or, with knowledge of the specific conduct, ratifies the
conduct involved; or
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(2) the lawyer is—a—partnerhas a financial ownership in or has comparable
managerial authority in the law firm in which the other lawyer practices, or
has direct supervisory authority over the other lawyer, and knows of the
conduct at a time when its consequences can be avoided or mitigated but
fails to take reasonable remedial action.

(1) Appropriate remedial action by a partner or managing
lawyer depends on the immediacy of that lawyer's
involvement and the seriousness of the misconduct.

(i1)) A supervisor must intervene to prevent avoidable
consequences of misconduct if the supervisor knows that the
misconduct occurred.
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ER 5.3 Responsibilities Regarding Nonlawyer Assistants

I. Summary

The title to the rule should refer to both nonlawyers in the firm and nonlawyer assistants,
who can be inside or outside the firm.

As with ER 5.1, I have added a new (a) based on New Jersey’s rule providing for entity
regulation.

And as with ER 5.1, the comment has important concepts that should be part of the rule. I
imported from the comment:
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e A definition of “reasonable measures™;
e What constitutes a direct supervisor’s “reasonable efforts”;

e A reference to directions appropriate under the circumstances; and

e A reference to allocating responsibility for monitoring an external nonlawyer with

client when the client directs that the lawyer use that nonlawyer.

With those concepts imported into the rule, the comment can be deleted.

II. Proposed amendments

ER 5.3. Responsibilities Regarding Nonlawyers in Firms and Nonlawyer Assistants

(a) Every lawyer or firm authorized to practice law in this jurisdiction shall adopt
and maintain reasonable efforts to ensure that the conduct of nonlawyers retained
or employed by the lawyer or firm is compatible with the lawyer’s professional

obligations.

(ba) Aa partner,—and-a lawyer who individually or together with other lawyers
possesses comparable managerial authority in a law firm shall make reasonable
efforts to ensure that the firm has in effect measures giving reasonable assurance
that the persen's-conduct of nonlawyers, including those who have equity interests
in the firm, is compatible with the professional obligations of the lawyer:
Reasonable measures include adopting and enforcing policies and procedures

designed:

(1) to prevent nonlawyers in a firm from directing, controlling or materially
limiting the lawyer’s independent professional judgment on behalf of
clients or materially influence which clients a lawyer does or does not

represent.

(2) to ensure that nonlawyers comport themselves in accordance with the
lawyer’s ethical obligations, including, but not limited to, avoiding
conflicts of interest and maintaining the confidentiality of all firm client
information.
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(cb) Aa lawyer having direct supervisory authority over the-a nonlawyer within or
outside a firm shall make reasonable efforts to ensure that the person's conduct is
compatible with the professional obligations of the lawyer.:-and-

(1) Reasonable efforts include providing to nonlawyers appropriate
instruction and supervision concerning the ethical aspects of their
employment or retention, particularly regarding the obligation not to
disclose information relating to the representation of the client.

(2) Measures employed in supervising nonlawyers should take into account
that they may not have legal training and are not subject to professional

discipline.

(3) When retaining or directing a nonlawyer outside the firm, a lawyer
should communicate directions appropriate under the circumstances to
give reasonable assurance that the nonlawyer's conduct is compatible
with the professional obligations of the lawyer.

(4) Where the client directs the selection of a particular nonlawyer service
provider outside the firm, the lawyer ordinarily should agree with the
client concerning the allocation of responsibility for monitoring as
between the client and the lawyer.

(de) Aa lawyer shall be responsible for conduct of sueh-a nonlawyer a-persen-that
would be a violation of the Rules of Professional Conduct if engaged in by a lawyer
if:

(1) the lawyer orders or, with the knowledge of the specific conduct, ratifies
the conduct involved; or

(2) the lawyer is-apartner-or has comparable managerial authority in the
faw firm in-which-the person—is—cmployed.—or-has-direet-supervisory
authority over-the person;-and knows of the conduct at a time when its

consequences can be avoided or mitigated but fails to take reasonable
remedial action.
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